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Presentation Themes 

• Overview: how did the NFIP and ESA 
become entwined? 

• FEMA/NMFS Oregon consultation update 

• DLCD’s concern with WA approach 

• DLCD’s “best practices” proposal 

• Local government participation 



NFIP + ESA 

Wildlife organizations suing FEMA in individual 
states: Florida, Washington, Oregon, New Mexico, 
Arizona, California, … 

• FEMA failed to consult with Fish & Wildlife and 
National Marine Fisheries when establishing NFIP 
rules and guidelines 

• Availability of flood insurance encourages 
development in sensitive habitats 

• Fill projects, especially, need ESA review 



WA Biological Opinion 
Reasonable and Prudent Alternatives # 3 

– No development in riparian buffer zone unless 
local jurisdiction demonstrates to FEMA that 
proposed development will not adversely affect 
salmon or degrade habitat 

– Compensate for direct and indirect adverse effects 
to fish habitat or floodplain storage 

– Use stormwater management BMPs and Low 
Impact Development techniques 

– And a few other specific requirements…  
(not discussed today) 



WA Biological Opinion 
Intent of RPAs 

• Eliminate sediment discharge to fish habitat 

• Eliminate discharge of toxic materials 

• Protect riparian function 

• Protect groundwater recharge areas 

• Retain floodplain storage capacity 

• Retain areas of ponded water where fish may 
take refuge during a flood event 

• Protect banks from erosion 



FEMA Response to WA BiOp 

 
• FEMA has chosen to implement the BiOp by placing 

the burden of ESA compliance on local jurisdictions 

rather than updating NFIP minimum criteria 

• More information: 

http://www.fema.gov/about/regions/regionx/nfipesa. 

shtm 

• Consequences of failure to choose & enforce one of 

the three options: NFIP Probation Suspension  

http://www.fema.gov/about/regions/regionx/nfipesa.shtm
http://www.fema.gov/about/regions/regionx/nfipesa.shtm
http://www.fema.gov/about/regions/regionx/nfipesa.shtm


FEMA provided 3 options to comply:  

1. Local jurisdiction adopts the fish-friendly 
model flood hazard ordinance 

2. Local jurisdiction obtains programmatic 
approval for activities already undertaken to 
protect fish and fish habitat 

3. Permit-by-permit: each applicant provides a 
habitat assessment demonstrating the 
proposed project will have no adverse effect 
on salmon or their habitat  



State concerns about the WA  
NFIP/ESA  program 

 
• Oregon has been closely watching WA  

non-implementation  
(WA Cities don’t much like it) 

• FEMA WA model ordinance “Floodplain 
Management and the Endangered Species Act” 
problematic for Oregon to implement 

• Model and permit-by-permit approach place 
burden on applicant & local gov’t to prove no 
adverse effects, even for small projects 



Thoughts on the  
Oregon FEMA/NMFS consultation  

 
• ESA more properly fits within Oregon Statewide 

Planning Goal 5, but 

• FEMA ESA program likely to be implemented 
without many local governments having 
completed a Goal 5 inventory 

• Oregon needs a solution that provides ESA 
conformance before completing Goal 5 
requirements and without local government 
amendment to its flood hazard ordinance 
(more on this later) 



State approach to the Oregon 
FEMA/NMFS consultation  

 
• Oregon pushing for a programmatic approach 

wherein certain development activities are 
allowed in SFHA within specific sideboards 

• Sideboards to be developed and evaluated during 
FEMA/NMFS consultation 

• Sideboards = best practices 

• DLCD and NMFS have been exploring options 

• Adaptive management likely 



Rough Example 
Activity Habitat Condition Conservation Practices 

Example: build a shed Functioning, essential habitat  Avoid; mitigate to no effect level, 
consultation if 
avoidance/mitigation impossible 

Damaged/Degraded, but 
somewhat functional 
essential habitat , rural areas 

Avoid; apply stormwater and 
riparian protection BMPs to 
eliminate or minimize adverse 
effects 

Damaged/Degraded, but 
somewhat functional 
essential habitat , urban areas 

Avoid; apply stormwater and 
riparian protection BMPs to 
eliminate or minimize adverse 
effects; Use LID techniques to 
minimize new impervious surface 

Barely functional, urbanized 
essential habitat 

See above + participate in off-site 
mitigation opportunity 

These responses need not take place on a permit-by-permit basis 
Countywide habitat conservation plan also acceptable, but may trigger Goal 5 



Before FEMA/NMFS  
consultation complete:  

 • Projects within the flood zones adjacent to Essential Fish 
Habitat must demonstrate no adverse effects to existing 
floodplain functions (direct, indirect, and cumulative) 
before a flood zone permit may be issued 

• Triggers (examples):  

– changes to off-site storm water discharges; 
– channel migration restrictions;  
– disturbance to riparian vegetation, groundwater/surface 

water mixing zones, wetlands, and intermittent drainage 
areas;  

– changes to recruitment of large woody debris 
– increases in impervious surface 
– placement of fill 



BUT:  
 

All projects within the flood zone must demonstrate no adverse effects to existing floodplain functions (direct, indirect, 
and cumulative) before a flood zone permit may be issued 
 

• HOW can county government compel applicants to 
perform biological assessments without amending local 
flood hazard ordinance? 

• Enforce requirements of 44 CFR Part 60.3(a)(2) which is 
already reflected in all local flood hazard ordinances:  
“review proposed development to assure that all 
necessary permits have been received from those 
governmental agencies from which approval is required  
by Federal or State law” 

• FEMA: Deny flood zone permits  
when biological assessment has  
not been performed (Yikes!) 

 
 



Biological Assessment 
Possible Outcomes  

with respect to Essential Fish Habitat function 

• No effect  = issue flood zone permit 

• May affect, not likely to adversely affect = require 
conservation best practices until deleterious 
effects are eliminated 

• Likely to adversely affect = NMFS consultation 
needed before flood zone permit may be issued 

– NMFS may issue concurrence letter, incidental take 
permit, or send applicant back to the drawing board 

 



• Local government advised to require CLOMR-F when proposed 
development uses fill in SFHA adjacent to Essential Fish Habitat 

• CLOMR-F requires applicant to provide proof that the project will 
have no effect on proposed or listed species or cause adverse 
modification to critical habitat; FEMA certifies compliance 

• LOMR-F can be used after fill is placed; burden of proof is the same 
as for CLOMR-F but local gov’t certifies ESA compliance AFTER 
project completion  
(Do not sign Community Acknowledgement Form  without ESA documentation!) 

• DLCD advises local government to require an approved CLOMR-F for 
all fill before issuing the flood zone  development permit-- even if 
fill will not be used to remove area from the special flood hazard 
area.  

Fill in the SFHA 



Consequences 
What happens if you do nothing?  

 
• NFIP 

– CRS retrograde, probation, suspension 

– NFIP “violations” of ESA review will be caught 
during Community Assistance Visits 

• ESA 

– Civil penalties 

– Citizen suit 

– Criminal penalties 

 



Discussion 
 • How do you feel about FEMA placing the burden 

on local government to respond? Would you 
prefer changes to NFIP regulations? 

• Is it possible to respond to this change in 
floodplain review without modifying local 
ordinances? 

• How shall we go about developing a catalog of 
allowable activities and their associated 
conservation practices? 

• How can DLCD better inform and support you? 

• How do you want to participate?  

 



County Participation 

• How do you want to participate in crafting the 
NFIP/ESA program in Oregon? 

• When can we meet next?  



Thank you! 

 

Christine Shirley 

NFIP Coordinator 

Department of Land Conservation and Development 

State of Oregon 
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